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NATIVE COURTS ORDINANCE, 1992
[Ord. No. 9/92]
An Ordinance to make better provisions for the constitution of

Native Courts; the definition of their powers and jurisdiction; and all
matters ancillary thereto.

[1st Jure, 1993]
*[Swk. L. N. 13/93.]

Enacted by the Legidature of Sarawak[]

Short title, commencement and application

1.0(1) This Ordinance may be cited as the Native Courts
Ordinance, 1992, and shall come into force on such date as the Yang
di-Pertua Negeri may, by notification in the Gazetie*, appoint.

(2)  This Ordinance shall not apply to any native professing the
religion of Islam, except—

(@ incasesinvolving the Malay customs of Sarawak under
section 5(1)(a) and (b);

(b) 1in cases of disputes under section 5(3); and
(c) in determining any question under section 20.
[Sub. Cap. A87.]
I nterpretation
2—1) In this Ordinance

“advocate” means a person admitted and enrolled as an
advocate under the Advocates Ordinance [Cap. 110 (1958 Ed.)];

[Ins. Cap. A87.]
“Chief” means any person who holds with the approval of

any lawful authority the appointment, rank or position specified
in the Schedule;

[Sub. Cap. A87.]
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“community” means a group of persons subject to the same
system of personal law:

Provided that, if a customary law applies to different groups
with divergencies in customary law, each group shall constitute a
separate community;

“customary law” means a custom or body of customs to
which the law of Sarawak gives effect;

“Headman” means any person who holds with the approvai
of any lawful authority the appointment, rank or position
specified in the Schedule;

[Sub. Cap. A87.]

“Judge” means a Judge of the High Court in Sabah and
Sarawak;

[Am. Cap. A87.]
“local area of jurisdiction of the Native Court” means[]

(@ in the case of the Headmen’s Court, the area in
which the Tua Kampung or Tuai Rumah exercises
jurisdiction;

(b) in the case of the Chief’s Court, the area in
which the Penghulu exercises jurisdiction,

(¢) in the case of the Chief’s Superior Court, the
area in which the Pemanca or Temenggong exercises
jurisdiction; or

(d) in the case of the District Native Court or the
Resident’s Native Court, within the District or Division for
which such Court is constituted:;

“Magistrate” means any person appointed to be a Magistrate
of either the First or Second Class under the provisions of the
Subordinate Courts Act 1948 [Act 92], and includes an ex-officio
Magistrate;
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“native system of personal law” means the customary law
applying to any community, being a community forming the
whole or part of any native race specified in the Schedule to the
Interpretation Ordinance, 2005 [Cap. 61];

“presiding officer” means the Headman, Chief, Sarawak
Administrative Officer, Magistrate, Judge or such other person as
may be appointed to preside over a Native Court under this
Ordinance;

“Sarawak Administrative Officer” means an officer of the
Sarawak Administrative Service of the Government of Sarawak
serving in an administrative office in a Division, district or sub-
district, and includes the Resident of the Division, the District
Officer and the Officer-in-Charge of the administrative area;

“system of personal law” means the system of personal law
recognized by the general law of Sarawak as being applicable to
the members of any racial, religious or other community because
they are members of such community, and includes any rules or
customary laws of such system which may refer the determination
of any matter to another system of personal law.

(2) Inthis Ordinance, a reference to the Y ang di-Pertua Negeri
shall be construed as a reference to the Yang di-Pertua Negeri acting
in accordance with the advice of the Magjlis Mesyuarat Kergjaan
Negeri or of a member thereof acting under the general authority of
the Majlis.

Classes of Native Courts

.= There shall be the following Native Courts of original
jurisdictiont]

(@) theDistrict Native Court;
(b) the Chief’s Superior Court;
(c) the Chief’s Court;

(d) the Headman’s Court.
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Constitution of Native Courts

4.0 (1) Without prejudice to subsection (6), the constitution of
Native Courts shall be as follows:

(@) the Didtrict Native Court shall consist of a Magistrate
and two assessors,

(b) the Chief’s Superior Court shall consist of a
Temenggong or Pemanca sitting with two assessors, or both
Temenggong and Pemanca sitting with one assessor;

(c) the Chief’s Court shall consist of a Penghulu and wo
assessors,

(d) the Headman’s Court shall consist of a Headman and
two assessors:

Provided that a Headman’s Court or a Chief’s Court in which the
proceeding is commenced may, on its own motion or on application
by any party to the proceedings, order in accordance with the
provisions of section 5(6) that the case be referred for trial by a
Chief’s Superior Court.

[Sub. Cap. A87]

(2) In any case in which the native system of personal law
applicable is the law of a particular community, the Headman or Chief
presiding shall be a member of that community:

Provided that, subject to the directions of the Resident within
whose Division such case arises, any person who is or has been a
Sarawak Administrative Officer or any person who, in the opinion of
the Resident, is versed in the native system of persona law of the
relevant community applicable thereto, may be appointed to preside
over a Native Court notwithstanding that he is not a member of the
community to which the relevant system of persona law applies; and
the: person so appointed may exercise the powers and jurisdiction of
that Native Court. Any person appointed under this proviso or ordered
under section 9(2) to preside over a Native Court shall be paid such
remuneration and allowance as may be prescribed by rules made under
section 29.

[Am. Cap. A118.]



(3 When any question of native law or custom is involved, at
least one assessor shall be a member of the community, the law or
custom of which is relevant to the determination thereof, or some
other native who in the opinion of the Resident is versed in such law
or custom.

[Am. Cap. A87.]

(4) The assessors in each case shall be appointed by the
presiding officer in accordance with such rules as may be prescribed
under section 29.

(5) A Magistrate may sit in and constitute any court lower than
the court which he had power to congtitute, as if he were the presiding
officer of such lower court.

(6) Notwithstanding anything in this section, in the case of any
community following an Iban system of personal law:

(@ a Headman’s Court may be constituted by a Tuai
Rumah sitting without assessors;

(b) a Chief’s Court may be constituted by a Penghulu
sitting with two Tuai Rumah to assist him;

() a Chief’s Superior Court may be constituted by a
Temenggong or a Pemanca, or both Temenggong and Pemanca
sitting in either case with two assessors.

Jurisdiction of Native Courts
5—1) A Native Court shal, subject to section 28, have
jurisdiction over[]

(&) cases involving native law or custom (other than the
Islemic Family Law Ordinance, 2001 [Cap. 43]) in which al the
parties are subject to any native system of personal law;
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(b) cases involving native law or custom (other than the
Islamic Family Law Ordinance, 2001 [Cap. 43]) relating to any
religious, matrimonial or sexua matter where one party is a
native;

[Sub. Cap. A87.]

(c) any civil case, not being a case under the jurisdiction of
any of the Syariah Courts constituted under the Syariah Courts
Ordinance, 2001 [Cap. 42], in which the value of the subject
matter does not exceed two thousand ringgit and all the parties
are subject to the same native system of personal law;

(d) any crimina case of a minor nature which are
specifically enumerated in the Adat Iban or any other customary
law by whose custom the court is bound and which can be
adequately punished by a fine not exceeding that which, under
section 11, a Native Court may impose; and

[Am. Cap. A87.]

(e) any matter in respect of which it may be empowered by
any other written law to exercise jurisdiction:

(i)  Provided that it shall be lawful for the
Resident, if he considers that any proceedings instituted or
about to be instituted under paragraph (b) or (€) or under
subsection (2) are likely to prejudice good relations
between different communities or lead to a breach of
public order or that, owing to his having formed the
opinion that the determination will require the application
of more than one native system of persona law, or for any
other reason, the parties should be left to such remedies as
they may have in other courts, to order that such
proceedings be stayed or shall not be commenced. In any
such case, the Resident shall make a report thereof to the
State Attorney-General, who may confirm or set aside any
such order;



(i)  And provided further that the judgment or
order of a Chief’s Superior Court involving cases relating
to native law or custom other than land disputes shall be
final and conclusive and shall not be a subject of appeal.

[Ins. Cap. A87.]

(2) In cases relating to any matrimonial or sexual matter in
which a Native Court has jurisdiction where the parties are of different
sexes and are not of the same community, or are by virtue of any
written law deemed to belong to or be identified with different
communities, the Native Court shall, unless the contrary is expressly
provided in any written law, be bound by the law or custom of the
community of which the woman is or is deemed to be a member:

Provided that a woman who has embraced the religion of ISlam in
accordance with the rites prescribed therefor in Serawak shall be
bound by the Islamic Family Law Ordinance, 2001 [Cap. 43].

(3)(a) Casesinvolving disputes between natives in respect of—

(i)  any land held under native customary rights or
which is within a native communal reserve declared under
section 6 of the Land Code [Cap. 81 (1958 Ed.)];

(i)  any claim for compensation to be paid under
the Land Code for termination of native customary rights
over land; and

(i) any right to inheritance under native customary
law to any land held under native customary rights or
within a Native Communal Reserve,

shall be heard in the first instance by a District Native Court.

(b)  Any person aggrieved by a decision of the District Native
Court may appeal against the same to a Resident’s Native Court in
accordance with rules made under section 29.
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(c)  Any dispute between natives involving any land to which
there is no title issued by the land office which is not of the nature
described in paragraph (a) shall be heard in the first instance by a
Chief’s Court.

[Sub. Cap. A118]

(4)  Where any proceedings of acivil or crimina nature which
are required to be determined in accordance with[]

(@ native law and custom applicable to any native
community; or

(b) any other customary law by whose custom the Native
Court is bound,

are commenced in a court constituted under the Subordinate Courts
Act 1948 [Act 92], such proceedings shall be transferred to a Native
Court having jurisdiction.

(5) Any proceedings in respect of which a court constituted
under the Subordinate Courts Act 1948 [Act 92], and a Native Court
(other than a proceeding referred to in subsection (1)) have concurrent
jurisdiction shall be tried by the court in which the proceeding is
commenced unless that court—

(@) commits the case for trial under the provisions of the
Criminal Procedure Code {Act 593] by some other court having
jurisdiction; or

(b) in the case of aNative Court, orders in accordance with
subsection (6) that the case be transferred for trial by some other
court having jurisdiction.



(6) When any proceedings are before a Native Court, at any
time before judgment, such court may by order for reasons which shall
be recorded, on its own motion or on an application made by any party
to the proceedings, transfer the case for hearing and determination by
any other Native Court or by a Magistrate’s Court of competent
jurisdiction. A copy of the order and the reasons for the transfer shall
be transmitted to the Resident. If the Resident considers that any
decision recorded or passed by the Native Court to transfer the case
for trial by some other court is illegal or improper or that any such
proceeding is irregular, he shall order that such proceedings be stayed
or shall not be commenced. In any such case, the Resident shall make
areport thereof to the State Attorney-General who shall confirm or set
aside any such order.

(7)  Where proceedings are transferred from a court to some
other court under subsection (6), such other court shell commence the
proceedings de novo.

(8) [Deeted by Cap. A87].

(9)  All records of proceedings in a Native Court shall be kept
in the manner prescribed by rules made under section 29.

Lawsto be administered

6.00 (1) Subject to this Ordinance, a Native Court shall
administer and enforce onlyl]

(a) the native law and custom prevailing in the area of the
jurisdiction of the court, so far as it is applicable and is not
repugnant to natural justice or morality or is not, in principle, in
conflict with the provisions of any law in force in the State; and

(b) any written law which the court may be authorised to
administer or enforce.
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(2) The Yang di-Pertua Negeri may, by order in the Gazette,
confer jurisdiction or powers upon any Native Court to administer or
enforce any specified written law, subject to any restrictions or
limitations that may be imposed by such order.

Territorial limitsof jurisdiction

7.0 (1) Subject to any limitation in any rules made under this
Ordinance, the jurisdiction of a Native Court shall extend only to
causes and matters arising within the local area of jurisdiction of the
court and to causes and matters arising elsewhere when the defendant
is originaly resident within such area, save that causes or matters
relating to immovable property shal be heard in the Native Court
exercising jurisdiction in the areain which such property is situate.

(2)  Where in the course of any proceedings in a Native Court,
any person clams that he is not subject to the jurisdiction of such
court, the court shall refer the mattex to a Magistrate posted to the area
in which such court exercises jurisdiction and such Magistrate, after
making such inquiries as he thinks necessary, shall, in his discretion,
decide whether such person is or is not a person subject to the
jurisdiction of such court and shall thereupon send to the Native Court
a certificate accordingly which for the purposes of such proceedings
shall be conclusive and final.

[Am. Cap. A87.]

Returns of cases to be submitted to the Resident or District
Officet

8. Every Native Court shall, if called upon to do so, submit in
writing to the Resident or to the District Officer a return of all cases
tried in such court in such form as the Resident or District Officer may
direct.



Resident’s power to transfer cases

9.0 (1) A Resident shall at all times have access to the Native
Courtsin the areato which he is posted and may send for and examine
the record of any proceedings before any such court for the purpose of
satisfying himself as to the correctness, legality or propriety of any
judgment, sentence or order, recorded or passed, or as to the regularity
of any proceedings in any such court.

(20 Whenever it is made to appear to the Resident—

(@) that any finding, sentence or order of a Native Court is
illegal or improper or has resulted in a miscarriage of justice;

(b) that a fair and impartia trial cannot be had in any
Native Court;

(c) that some question of law of unusual difficulty islikely
to arise;

(d) that aview of the place in or near which any offence
has been committed may be required for the satisfactory inquiry
into or trial of the same;

(e) that for the speedy despatch of business of the Native
Court in any area in which a District Officer or a Magistrate is
busy or not available to attend to the business of the Native
Court;

(f)  that an order under this section will tend to the genera
convenience of the parties or witnesses; or

(g) that such an order is expedient for the ends of justice,
or is required by this Ordinance,

he may order[]

(i) that the case may be reheard de novo either before the
same Native Court or some other Native Court;
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(i) that any particular case or class of cases be transferred
from the present court to any other court of equal or superior
jurisdiction;

(ili) that the hearing of the proceedings, whether at first
instance or on appeal, pending in any Native Court, be continued
before any person who is or has been a Sarawak Administrative
Officer or any person who, in the opinion of the Resident, is
versed in the native system of personal law of the community;

(iv) that any particular case pending in the present Native
Court be transferred to any other Native Court or to a
Magistrate’s Court of competent jurisdiction; or

(v) that aperson committed for trial in one place betried in
another place.

[Am. Cap. A118]]

(3 The Resident may make an Order under subsection (2)
either on the report of the lower court, or on the application of the
State Attorney-General or by any party to the proceedings, or on his
own initiative, or on the direction of the Chief Registrar issued
pursuant to section 9A:

Provided that no Order shell be made under subsection (2) after
the expiration of twelve months from the termination of such
proceedings in the lower Native Court concerned.

[Ins. Cap. A87; Am. Cap. A118|]

(4) When an Order is made under subsection (2), the court
before which the case is pending shall cause the parties concerned to
appear or to be brought before the court specified in the said Order as
soon as may be practicable.

(5) When the parties concerned appear or are brought before
the court in accordance with subsection (4), it shall fix a date for
hearing.



(6) The court to which a case is transferred under this section
may act on the evidence aready recorded and may make any such
order thereon by way of revision asif the proceedings came before the
court on appeal or it may re-summon the witnesses and re-commence
the proceedings de novo.

(7) The provisions of the preceding subsections, <o far as
applicable, shall apply in relation to the enforcement of judgments of
any of the present Native Courts given, but not satisfied, on or after
the commencement of this Ordinance.

Exercise of power by Chief Registrar

9A. The powers conferred on a Resident under section 9(1)
may be exercised by the Chief Registrar, and in any such case, he may
direct a Resident to take such action as may be appropriate or
necessary pursuant to section 9(2).

[Ins. Cap. A118.]

Appearances before Native Courts

10.00 (1) An Advocate may appear or act as a representative for
any party in any proceedings before a District Native Court, a
Resident’s Native Court or a Native Court of Appeal constituted under
this Ordinance if the permission of such court is first obtained by such
person who shall give sufficient and satisfactory proof that his
presence in such proceedingsis necessary.

[Am. Cap. A118.]

(2)  Any court constituted under this Ordinance may permit any
person who IS not an advocate or a legal practitioner to appear and to
act as a representative, for any party, in any proceeding before such
court.
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(3) Nothing in this section shall prevent the State Attorney-
General or any person duly authorized in that behaf by writing under
his hand from appearing before any court constituted under this
Ordinance; and any writing purporting to be signed by the State
Attorney-General shall, until the contrary is proved, be evidence
thereof.

Power to impose penalties

11.00 (1) Subject to section 23(4), the following penalties may be
imposed by the courts specified respectively:

(@) District Native Court  Imprisonment not exceeding two
years and a fine not exceeding
five thousand ringgit;

(b) Chief’s Superior Court Imprisonment not exceeding one
year and a fine not exceeding
three thousand ringgit;

(c) Chief’s Court Imprisonment not exceeding six
months and a fine not exceeding
two thousand ringgit;

(d) Headman’s Court Fine not exceeding three hundred
ringgit:

Provided that where jurisdiction is given to a Native Court to
award compensation in excess of the fines prescribed herein, a Native
Court may, notwithstanding anything herein, award the full
compensation authorized under the Adat Iban or any other customary
law by whose custom the court is bound.

(2) [Deleted by Cap. A87.].



(3 Nothing in this section or section 5 shall empower a Native
Court to try a case which, under the Adat Iban or any other customary
law by whose custom the court is bound, it is not empowered to try.

(4) If the Yang di-Pertua Negeri is satisfied that the pecuniary
penalties from time to time sanctioned by any native system of
personal law for the appropriate Native Court are greater than those
sanctioned by this Ordinance, or if heis satisfied that the imposition of
increased pecuniary penalties approved or deemed approved under the
Native Customs (Declaration) Ordinance, 1996 [Cap. 22/, or any
enactment replacing it may be entrusted to any Native Court, he may
by order signified in the Gazette empower the appropriate Native
Court or such Native Court as he may deem appropriate to impose
such greater pecuniary penalties, subject to such limitations as are
imposed under the Native Courts (Criminal Jurisdiction) Act 1991
[Act 471].

[Am. Cap. A87; Am. Cap. 22.]
Appeals

12.00 (1) Subject to section 13, an appeal shall liel

(&) as of richt on any ground of appeal which involves a
guestion of native law or custom alone; or

(b) on any ground of appea which involves a question of
fact elone or mixed law and fact or against a sentence of
impriconment.

[Am. Cap. A118.]

(2)  Such appeal shall, if made from a Resident’s Native Court,
be lodged with a Resident and, in every other case shall be lodged
with the District Officer within whose district the Native Court, the
decision of which is challenged, exercises jurisdiction, or with such
other person or body as may be prescribed by rules made under section
29, and shall state the grounds of appeal:
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Provided that[]

(@) where no grounds are stated, the Resident, District
Officer or such other person or body with whom the appeal is
lawfully lodged shall endeavour within the period allowed for
appeal to ascertain and record the grounds upon which the appeal
ismade; and

(b) savein so far as any rules made may prescribe to the
contrary effect, a District Officer may, as regards appeals from
any court in his district subordinate to a District Native Court,
authorise any other person or persons to receive appeals and to
exercise the functions devolving under this subsection on a
District Officer or, aternatively, to receive appeals and transmit
them to the District Officer.

(3)  Such appeal shall be made in writing within thirty days of
the date of such decision, or within such further time and upon such
terms as the court to which the appeal lies may in any particular case
allow and in such manner as may be presciibed by rules made under
section 29 for appeals.

Courtsto which appeal lies
13.00 (1) An appeal shall lie(]
(@ from the Headman’s Court to the Chief’s Court;

(b) from the Chief’s Court to the Chief’s Superior Court:
Provided that the decision of the Chief’s Superior Court in
respect of all matters under section 5 (except land disputes under
section 5(3)) shall be final and conclusive and shall not be a
subject of appeal to the District Native Court or Resident’s Native
Court or Native Court of Appeal;

(c) subject to subsection (2), from the Chief’s Superior
Court to the District Native Court;



(d) from the District Native Court to the Resident’s Native
Court which shall be constituted by a person for the time being
holding or acting in the office of Resident of a Division sitting
with not less than two but not more than four assessors who shall
be persons whom the Resident has reason to believe are versed in
the customary law relevant to the determination of the appeal:

Provided that for the purpose of the speedy despatch of the
business of the Resident’s Native Court, the Yang di-Pertua
Negeri may appoint any person who has held office as Resident in
the State, or such person as he may deem fit or proper to preside
in the Resident’s Native Court; and the person so appointed may
exercise al or any of the powers conferred on a Resident by this
Ordinance;

(e) from the Resident’s Native Court, by way of petition
for revision to the Native Court of Apped congtituted by
subsection (3).

(2) No apped shdl lie to the District Native Court from the

decision of any lower court in any cause or matter where the judgment
or order relates to any case referred to in section 5(1) and (2).

[Sub. Cap. A87]

(3)(@) There shall be a Native Court of Appea which shal
consist of—

(i) a President, who shall be appointed by the Yang di-
Pertua Negert;

(i) the President of the Magjlis ISlam or the Ketua Magjlis of
Majlis Adat Istiadat Sarawak;

(ili) any person who is or has been appointed a
Temenggong and nominated by the President in consultation with
the Chief Registrar, to sit in connection with the hearing of any
particular appeal:
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Provided that where any of the persons specified in subparagraph
(i) is not able to sit as a member of the Native Court of Appeal in any
particular case, the President shall, after consultation with the Chief
Registrar, nominate a Temenggong to replace him.

(b) No person shal be appointed to preside over a Native
Court of Appeal unless he is holding or has held the office of a.Judge
of the High Court or is qualified under the Federal Constitution to be
appointed as a Judge of the High Court.

(c0 The President of the Native Court of Appeal may be
appointed for such period as may be stipulated in the instrument of
appointment and may be paid such remuneration and allowance as
may be determined by the Yang di-Pertua Negeri, provided that no
person shall be so appointed for a period exceeding three years but he
iseligible for re-appointment.

(d) Proceedings before a Native Court of Appea may be
regulated by rules made by the Yang di-Pertua Negeri under section
29.

(e) The Native Court of Appea shall have jurisdiction to hear
and determine all appeal cases which are still pending before such
Court, including those cases filed after the 1st day of June, 1993.

[Sub. Cap. A118]

(4) Any person appointed to preside in a Resident’s Native
Court under the proviso to subsection (1)(d) or in a Native Court of
Appeal under paragraph (a) of the proviso to subsection (3) shall be
paid such remuneration and allowances as may be prescribed by rules
made under section 29.

[Am. Cap. A118.]



Power of the appellate court
14.00 (1) The appellate court mayl]

(@) dismissthe appeal;

(b) re-hear the case itself or order the case to be heard by
any lower court;

(c) hear further evidence, or order the court of first
instance, or any other Native Court having jurisdiction, to hear
further evidence;

(d) order are-trid;

() set aside, reverse, amend or vary the decision of the
lower court, however, the decision as altered shall not be in
excess of the jurisdiction of the court of first instance; or

(H  make such other order as it may deem just.

(2)  Sections 23 and 24 shall apply to a Resident’s Native Court
but shall not apply to the Native Court of Appeal which shal, in
respect of al such matters, have the same powers as may from time to
time be vested in the High Court.

Further investigation and appeal

15. An appellate court other than the Native Court of Apped
may, upon application by an aggrieved party to the proceedings or by
the State Attorney-Genera or of its own motion, investigate any case
heard by an inferior court and may upon such investigation exercise
any of the powers which it might have exercised had there been an
apped:

Provided that there shall be an appeal from any exercise of the
powers hereby conferred in a like manner and subject to the like
conditions as if such powers had been exercised on appedl;

[Am. Cap. A87.]
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And provided further that an appellate court other than a Native
Court of Appea shal not exercise the powers herein conferred after
the expiration of twelve months from the conclusion of the case heard
by such inferior Native Court.

[Ins. Cap. A87.]

Revisionary powers of the Native Court of Appeal

16.00 (1) Where it appears that in any original, revisional or
appellate proceedings under this Ordinance an error material to the
merits of any case or involving a miscarriage of justice has occurred,
the Native Court of Appea may, either upon the application of an
aggrieved party or of its own motion, exercise any of the powers of
revision vested in the High Court in such manner as the justice of the
case may require:

Provided that the Native Court of Appeal, if it seesfit, may refuse
to exercise the powers conferred on it by this section on the
application of any party where such party has not exhausted his rights
to appeal under this Ordinance.

(2)  No proceedings shall be revised under this section after the
expiration of twelve months from the termination of such proceedings
in the Native Court; and no proceedings shall be further revised under
this section in respect of any matter arising thereon which has
previoudly been the subject of arevisional order under this section or
section 9.



(3) Prior to the exercise of the powers of the Native Court of
Appea under subsection (1), the Judge may, and at the request of any
other member of the Court shall, request the Resident or the District
Officer or the Sarawak Administrative Officer to furnish a report in
writing amplifying any order upon the case either generally or giving
an opinion upon any point arising upon the consideration of the appeal
and the Resident or District Officer or Sarawak Administrative Ofticer
shall furnish the same and serve a copy of such report upon &ll parties
to the appeal .

Recovery of penalty or compensation

17.0 (1) A Native Court may order that any penaty or
compensation payable in cash or kind which it shall impose, shall be
paid at such time and by such instalments as it shall think just, and, in
default of the payment of any such penalty or compensation or of any
instalment when due, the Court may order that the amount of such
penalty or compensation or of such instalment as the case may be,
shall be levied by the sale of any property befunyging to the person who
is penalised or ordered to pay compensation.

(2) Proceedings for the sale of any property pursuant to any
order made under subsection (1) shall be regulated by rules made
under section 29.
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Imprisonment in default of penalty

18.00 (1) Subject to subsection (2), where a Native Court
imposes any penalty, it may direct that, in default of payment of the
penalty, the offender shall suffer a period of imprisonment which shall
be in accordance with the following scale:

where the penalty the period of imprisonment
shall not exceed

does not exceed fifty ringgit one month
exceeds fifty ringgit but does not exceed
one hundred ringgit two months
exceeds one hundred ringgit but does not
exceed two hundred ringgit four months
exceeds two hundred ringgit but does not
exceed five hundred ringgit six months
exceeds five hundred ringgit twelve months

(2) Nothing in this section shall confer on any Native Court
over which a Magistrate does not preside power to direct that any
person be imprisoned but, if any person neglects or refuses to pay any
penalty imposed by such Court, the person presiding in such Court
shall report the fact to a Magistrate and the Magistrate shall, subject to
section 15, thereupon have power to take, and shall take, such action
to recover the penalty or imprison the offender as it would have taken
if the penalty had been imposed by itself.

(3)  The imprisonment which is imposed in default of payment
of a penalty shall terminate whenever that penalty is either paid or
levied by process of law.

(4) Where a term of imprisonment is imposed by a court in
default of the payment of a penalty that term shall, on payment or levy
of apart of such sum, be proportionally reduced.



(5) If the accused has served the full sentence of
imprisonment, he shall no longer be liable for payment of the penalty.

Power to award compensation and to make orders
19. A Native Court may[]

(@) award compensation (which may include an amount for
costs and expenses incurred by a successful party or his witness);

(b) direct that any penalty payable in cash or kind, or such
part thereof asit shall deem fit, shall be paid to the person injured
or aggrieved by the act or omission in respect of which such
penalty has been imposed,;

(c) order therestitution of any property;
(d) order the specific performance of any contract; or

(e) make any other order (including an order of forfeiture)
which the justice of the case may require:

Provided that no order of forfeiture shall take effect unless
and until it has been endorsed by a Magistrate.

Special jurisdiction of a Resident’s Native Court

20.00 (1) A Resident’s Native Court, subject to section 28, shall
have power to hear and determinel]

(a) for the purpose of section 9 of the Land Code [Cap. 81
(1958 Ed.)], the question whether any non-native has become
identified with a particular native community and subject to the
native system of personal law of such community;

(b) the question whether a person who is subject to a
particular system of persona law (whether native or otherwise)
has become or became, by virtue of subsequent events, or by
conduct or mode of life, subject to adifferent personal law;
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(c) the question whether a person subject to the personal
law of a particular native community ceased or has ceased to be
SO subject.

[Am. Cap. A87.]
(2) Indetermining any question under subsection (1)

(@) a Resident’s Native Court shall in the determination of
any question raised under subsection (1) must—

(i) take into consideration the public opinion of
the native community which the person has become so
identified or seeksto beidentified;

(i)  takeinto account the views of the Government,
to be expressed through the State Secretary, whether that is
in the public interest and interest of the State, that person
ought to be identified with any native community;

(ilf)  unless the native community which a person
seeks to be identified with is an Islamic community,
disregard the fact that the person was or is a Christian and
that some modification of the system of persona law of
such community is, was or may be required on that
account;

(iv) such other relevant facts and circumstances
pertaining to the person who has been allegedly identified
or seeks (0 be identified with the native community
concerned and the customs and traditions of that
community;

[Sub. Cap. A87]

(b) the testimony of responsible persons in the community,
and the opinion of the assessors who are members of the
community or of the Tuai Rumah assisting a Resident’s Native
Court shall be acceptable evidence as to the public opinion of
such community; and

[Am. Cap. A87.]



(¢) no person who is not aMuslim may be declared to have
become identified with or to be subject to the personal law of a
native Islamic community.

(3 The jurisdiction conferred by this section may be
exercised—

(@ on the application of any person who is able to satisty
the Court that he has a pecuniary or other interest in the
determination of any question which the Court is authorized to
determine;

(b) on the application of a Probate Officer, if he satisfies
the Court that the determination of the question submitted by him
is necessary to the discharge of any duty vested in him by law; or

(¢) upon the certificate of the State Attorney-General that
the application is fit and proper for the determination of the
Resident’s Native Court under subsection (1).

[Sub. Cap. A87]

(3a)(a) A copy of the application made under this section
shall be served by the applicant on the State Attorney-General within
14 days from the date of filing thereof and a copy thereof shall be
posted on the notice board of the Resident’s Native Court at least 10
days before the hearing of the application.

(b) The State Attorney-General or a State Lega Officer
authorized by him may appear at the hearing of the application.

(c¢) If the State Attorney-General desires to be heard he shall
be deemed to be a party to the proceedings and shall have the same
right of appeal as any other party to the application.

[Ins. Cap. A87.]
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(4) Any decision of the Court shall be binding only on the
parties to the proceedings and on persons whose interests are lawfully
represented by such parties or who clam under such parties, but the
Court shall have power to give such directions as to joinder of parties
as it may think fit and aso, if it deems it desirable or expedient, to
order that the interests of persons having a common interest be
represented by one of their number or by a person specially eppointed
by the Court to represent those interests.

§Am. Cap. A87.]

(5) Any decision of a Resident’s Native Court under this
section, including a decision under subsection (1)(a) or subsection (3)
or any direction or order under subsection (4), shall be subject to
appeal by an aggrieved party to the proceedings or by the State
Attorney-General, as the case may be, and also to further investigation
and appea under section 15, in a like manner as if the Court were
exercising jurisdiction under section 5, and the appellate or
investigating court shall heve the powers conferred by subsection (4).

[Am. Cap. A87.]

(6)(&) The Resident’s Native Court shall, after the period for
any appea referred to in subsection (5) has lapsed and where no
appeal has been lodged against the decision of the Court, notify the
State Secretary in writing of its decision or finding.

(b) The State Secretary shall, upon being satisfied that the
decision or finding was made in accordance with the provisions of this
section, cause the name of the person whom the Resident’s Native
Court has determined to be identified with any particular native
community or subject to the personal law of any such community to
be gazetted as such.



(7)  Until and unless publication of the fact that the person has
been identified or subject to the persona law of any particular native
community in the Gazette, the person shal not be so identified or
subject as the case may be and shal not be deemed a native of
Sarawak.

[Ins. Cap. A87.]
Judgment

21. A Native Court shall, after having recorded and considered
the opinions of the assessors, give judgment but in so doing shall not
be bound to conform to the opinions of the assessors or either of them:

Provided that the Court shall record its reasons for dissenting
therefrom.

Enforcement of judgment on claim or dispute over land held
under native customary rights

22.[1 (1) Where a Native Court has pronounced judgment
relating to a dispute or claim to land held under native customary
rights and such land has been confirmed by a Superintendent of Lands
and Surveys in evidence before the Native Court or otherwise in
writing to have been subject to native customary land or such rights
have been created over Interior Area Land pursuant to a permit issued
under section 8(3) of the former Land (Classification) Ordinance,
1948 [Ord. No. 19/1948] or section 10(3) of the Land Code [Cap. 81
(1958 Ed.)/, and there has been no appeal against the judgment of the
Native Court, a copy of the judgment shall be served by the party who
obtained the judgment on the Director of Lands and Surveys.

(2) If the Director is aggrieved by the judgment or wishes to
raise any objection against the judgment, he shall cause a Notice of
Objection to be filed with the Native Court whose judgment is served
upon him and to all other parties affected thereby giving his grounds
of objection.
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(3 The Native Court shall fix a date to hear the objection
made by the Director and thereupon, affirm or vary the said judgment.

[Sub. Cap. A118]]

Contempt of Native Court

23.00 (1) Any person subject to the jurisdiction of a Native Court
wholl

(@ intentionaly omits to attend a Native Court at a place
and time specified by such Court for his attendance;

(b) omits to produce or deliver up a document or thing on
the lawful order of a Native Court;

(c) refuses to answer any question lawfully asked by a
Native Court, or to sign any statement lawfully required by such
Court;

(d) having the means to pay any compensation awarded
against him, refuses or wilfully fails to make such payment after
due notice;

(e) intentionally insults a Native Court or any member
thereof; or

() intentionally interrupts the proceedings of a Native
Court at any stage,

shall be guilty of contempt of court: Penalty, imprisonment for aterm
not exceeding twelve months or a fine not exceeding five thousand
ringgit, or to both.

[Am. Cap. A87.]

(2) Proceedings for contempt of Native Courts shall be
regulated by rules made under section 29.



(3 Any person who fails to do or abstains from doing any act
or thing, including payment of money towards the maintenance of a
wife or dependant, on the lawful order of a Native Court may, upon
proof of such default, be ordered by the Court to pay a sum not
exceeding ten ringgit for each day during which default is made, or to
be imprisoned until he has remedied his default, but so that any such
term of imprisonment shall not exceed six months.

(4) Nothing in this Ordinance shall confer on any Native
Court, other than a court presided by a Magistrate, power to direct that
any person be imprisoned but, if it appears to the Native Court after
the conviction of the offender that, by reason of the character and
antecedents of the offender or by resson of the nature and
circumstances of the case, the offender should be imprisoned, the
person presiding in such Court may, in lieu of dealing with the
offender in any manner in which such Court has power to deal with
the offender, commit him to a court presided over by a Magistrate for
sentence.

(5) To secure the presence of the offender before a court
presided by a Magistrate for sentencng pursuant to an Order made
under subsection (4), the Native Court may order the offender to
furnish a security as it deems reasonable and if the offender shall
default in providing such security, the Native Court may order that he
be temporarily detained in prison pending his appearance before a
Magistrate.

Power to issue warrants and summonses

24, A Sarawak Administrative Officer, Chief, or any other
person who exercises jurisdiction in a Native Court may[]

(a) issueawarrant of arrest; and

(b) either verbally or in writing summon any party or any
witness who may be required in any case:

Provided that(

() awarrant of arrest shall be endorsed by a Magistrate;
and
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(i) if the person on whom a summons is to be served
resides outside the jurisdiction of the Court, the summons shall be
in writing and shall be endorsed by a Magistrate.

Substantial justice to be done without undue regard to
technicalities

25. Itisdeclared that no proceedings in a Native Court and no
summons, warrant, process, order or decree issued or made thereby
shall be varied or declared void upon appea or revision solely by
reason of any defect in procedure or want of form, but every court
exercising powers of appeal or revision under this Ordinance shall
decide all matters according to substantial justice without undue
regard to technicalities or procedural irregularities.

Fees

26. Such fees as may be prescribed by rules made under
section 29 shal be payebie in respect of proceedings under this
Ordinance.

Per sonal inter est

27. No Sarawak Administrative Officer, Chief, Headman,
assessor or any other person shall preside over or sit in a Native Court
in any case in which he is a party, or in which he is personally
interested or if he has been a member of the Native Court from which
the appeal lies.

Cases excluded from theordinary jurisdiction of a Native Court

28.  Except as are provided in sections 5, 20 and 23, no Native
Court shall have jurisdiction(]

(@ in any proceedings in which a person is charged with
an offence in consequence of which death is alleged to have
occurred;

(b) to try an offence which is an offence under the Pend
Code [Act 574];



(c) in any proceedings concerning marriage or divorce
regulated by the Law Reform (Marriage and Divorce) Act 1976
[Act 164], unlessit isaclam arising only in regard to bride-price
or adultery and founded only on native law and custom;

(d) inany proceedings affecting the title to or any interest
in land which is registered under the Land Code [Cap. 81 (1958
Ed)l;

(e) to try any case involving a breach of native law or
custom if the maximum penalty which it is authorized to pass by
virtue of section 11 is less severe than the minimum penalty
prescribed for such offence;

() over cases arising from the breach of the Islamic
Family Law Ordinance, 2001 [Cap. 43/, and any rules or
regul ations made thereunder;

() inrespect of any criminal or civil matter of the nature
arising within the jurisdiction of any of the Syariah Courts as
prescribed for such Courts under the provisions of the Syariah
Courts Ordinance, 2001 [Cap. 42]; or

(h) i any proceedings taken under any written law in force
in the Stete.

[Am. Cap. A87; Am. Cap. A118]

Rules

29. The Yeng di-Pertua Negeri may make rules generaly for
carrying out the provisions of this Ordinance and, in particular, such
rules may provide for[J

(a) amending the Schedule;

(b) the practice and procedure of Native Courts in their
original jurisdiction;
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(c) therecordsto be kept by Native Courts;

(d) the disposal and application of fines and fees received
by Native Courts;

(e) the composition of panels of assessors and selection
from them for the constitution of any Native Court or class of
case and the rates and scales of the expenses or compensation to
be paid to assessors and witnesses,

() theareaof jurisdiction of aNative Court;
(9) fees;
(h) formsto be used,

(i) regulating the procedure with regard to hearing of
appeals from Native Courts and the hearing of applications for
revision by the Native Court of Appeal under section 13(1)(e);

() regulating the appearance of persons acting as
representatives in any Native Court and in applications for
appeals and revision in the Native Court of Appeal; or

(K) prescribing anything which is required to be or may be
prescribed hereunder.
[Am. Cap. A87.]

Pending proceedings

30. This Ordinance shall apply to all investigations, inquiries,
trials, cases and other proceedings pending on the date of its coming
into force in the same manner asit applies to investigations, inquiries,
trials, cases and other proceedings commenced after its coming into
force.



Existing laws

31. Any written law in force at the commencement of this
Ordinance relating or referring to, or imposing powers or duties on,
Native Courts shall, except in so far as it may be inconsistent with the
provisions of this Ordinance or any order or rule made hereunder,
remain in force and shall be deemed to relate or refer to, or impose
powers or duties on, Native Courts established under this Ordinance,
and shall be construed subject to such modifications as may be
necessary to bring it into conformity with this Ordinance or any rules
made hereunder.

Removal of difficulties

32. If any difficulty should arise in bringing into operation any
of the provisions of this Ordinance, or in giving effect to the purposes
thereof, the Yang di-Pertua Negeri may, by Order, make such
provision as may seem to him necessary or expedient for the purpose
of removing such difficulty and, by such Order may vary, annul or add
to the provisions of this Ordinance:

Provided that no Order under this section shall be made after the
expiration of two years from the commencement of this Ordinance.

I mmunity of officers acting judicially for official acts

33.0 (1) No person shall be liable to be sued in any court for any
act done or ordered to be done by him in the exercise of jurisdiction
conferred by this Ordinance, whether or not within the limits of his
jurisdiction:

Provided that at the time of such act or order he believed in good
faith that he had jurisdiction to do such act or to make such order.
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(2) No officer of any Native Court or other persons bound to
exercise or enforce any orders, judgments, decisons or warrants
issued or made in the exercise or purported exercise of jurisdiction
conferred by this Ordinance shall be liable to be sued in any court for
the execution or enforcement of any such orders, judgments, decisions
or warrants which he is bound to execute or to enforce, if the person
issuing the same had been acting or purporting to act in the exercise ot
lawful authority.

(3) For the avoidance of doubts as to the privileges and
immunities of Native Courts, parties, representatives, judges,
presiding officers, assessors or witnesses in proceedings before such
courts, it is hereby declared that such proceedings are judicia
proceedings.

Proceedingsto bein open court

33A. Unless otherwise directed by the Presiding Officer of a
Native Court, all proceedings shall be heard in open court to which the
public may have access.

[Ins. Cap. A87.]
Repeal
34. The Native Courts Ordinance [Cap. 43 (1958 Ed.)] is
repealed.
SCHEDULE
(Sections 2 and 29)

CHIEFS AND HEADMEN

Chiefs Headmen
Temenggong Tua Kampung/K etua Kaum
Pemanca Tuai Rumah/Ketuai Kaum

Penghulu
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Swk. L.N. 13/93 Date of Commencement Notification 1.6.1993
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2005 1.7.2005
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